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Plaintiffs Albert C. Harjes, Ill, and his wife, Miry
Deni se Harjes, filed this action against Jewell |. Russell?! and
her daughter, Donna Russell, seeking damages for the Russells’
al l eged m srepresentations in connection with the sale of the
Russells’2 residence to the plaintiffs. Following a bench trial,
the court found that Jewell |. Russell (“Russell”)?® had nade a
m srepresentation regarding the exi stence of water problens on
t he subject property. Accordingly, the trial court awarded the
plaintiffs damages of $2,950, which anobunt represents the cost of
repairs to the property.* Russell appeal ed, raising several

i ssues for our consideration:

1. D d Russell have a reasonabl e belief that
a previously-existing water problem had been
resolved two years earlier?

2. Ddthe trial court err in finding that a
wat er problem existed at the tinme of the sale
of the home?

3. Didthe trial court err in finding that a
septic system problem created by Russell’s
efforts to correct the alleged water problem
existed at the tine of the sale of the hone?

4. Didthe trial court err in finding that
Russel |l m srepresented the condition of the
property to the plaintiffs?

5. Was this action barred by the statute of
limtations set forth at T.C. A 8§ 66-5-2087

1 . .
M's. Russell is a wi dow.

“The respective interests of Ms. Russell and her daughter in the
property are not reflected in the record.

3For ease of reference, we will refer to the defendant Jewell Russell as
“Russell,” and to her daughter as “Donna Russell.”
“The trial court dismissed the cl ai m agai nst Donna Russell. It also

di sm ssed the Russells’ third party conplaint against the builder of the

subj ect house, David Freeman. Finally, the trial court denied the plaintiffs
any further damages for additional repairs or for their alleged nental

angui sh. None of these determ nations are at issue on this appeal

2



In February, 1996, the plaintiffs contracted with the
Russells to purchase the latter’s honme in Qoltewah, Tennessee.
The plaintiffs had visited the house on at | east two occasi ons
prior to entering into the contract. On one of these visits, M.
Harjes noticed straw in the back yard. Russell told himthat she
had pl aced the straw there after installing downspouts to help
with water drainage. According to M. Harjes, he then asked
Russel | whet her she had experienced any water problens, and she
responded in the negative. Furthernore, the Residential Property
Condi tion Disclosure statenment signed by the Russells prior to
the sale indicates that the septic systemwas in operating

condition and free of any significant defects or mal functions.

The record indicates, however, that Russell had in fact
experienced various water-rel ated problens on the property prior
to the sale. Follow ng heavy rain and flooding in April, 1994,
she had witten a letter to the Tennessee Real Estate Conm ssion,

in which she stated as foll ows:

...raw sewage is draining fromny septic tank
into the drainage ditch between ny | ot and

| ot 264. This raw sewage is com ng from ny
septic tank because it was not installed
properly. Raw sewage is also draining into a
ditch about 20 feet frommy property line in
t he back. ..

My yard has conpletely washed away, ny septic

tank was not installed properly... water
stands under ny hone at the foundation al
the tine....



The property subsequently was inspected by Richard
Henderson of the Ham |ton County Health Departnent. At that
ti me, Henderson observed raw sewage com ng out into the drainage
ditch; he recommended the installation of a “curtain” drain to
alleviate the problem However, Russell apparently chose to
pur sue ot her methods of inproving the water drai nage. She
install ed several corrugated drainage pipes in the yard and added

topsoil and sod to the yard.

In July, 1994, Henderson returned to the Russells’
residence in response to a conplaint froma nei ghbor, but he did
not observe any sewage on that occasion. Another conplaint
apparently was made in March, 1995; at that tinme, a second Health
Depart ment enpl oyee inspected the ditch, but reported finding no

sewage t herein.

As noted earlier, Russell had also placed straw in the
back yard after installing downspouts to hel p di sperse water away
fromthe house. Approximately two to three weeks after noving
into the honme, the plaintiffs noticed a nuddy spot where the
straw had been placed in the yard. They discovered that water
was bubbling up fromthis area whenever the toilets were flushed.
The plaintiffs subsequently contacted the parties’ respective
real estate agents, but nothing was done to alleviate the
problem Finally, on May 7, 1996 -- after the plaintiffs had
moved into the house -- Henderson responded to a request by Ms.
Harjes for a consultation. Upon inspection of the property, he
agai n observed sewage com ng out into the drainage ditch. At

trial, Henderson testified that excessive water in the yard could



affect the septic system and that if sewage is emanating from
dr ai nage pi pes, he would suspect that it was |eaking into the
drai nage systemfromthe sewer lines. He also testified that
efforts to alleviate water problens, such as placing topsoil over
the yard and installing drainage pipes close to the sewer |ines,

could contribute to the sewage probl ens.

Al t hough the probl em abated during the drier sumrer
nmonths, it reappeared in Septenber or Cctober. According to M.
Harj es, the problem becane nore severe at that tine, and he
observed sewage flowi ng out of three drainage pipes into the
ditch. Ms. Harjes testified that the problemcontinued to get
wor se, and that she began to experience various problens with her
washi ng machi ne, sink, toilet and di shwasher. |In February, 1997,
Ms. Harjes noticed what she believed to be washi ng powder and

toilet paper in the drainage ditch

The plaintiffs’ next-door neighbors, Janes and Terr
Hoff, also testified at trial. M. Hoff testified that he had
snel | ed sewage and observed water, soap suds and toil et paper in
the ditch while the Russells lived there. Ms. Hoff testified
that she had not seen any sewage in the ditch prior to the
plaintiffs’ arrival. However, she testified that, while the
Russells were still living there, Donna Russell had told her that

there was sewage in the ditch

The plaintiffs ultimately had the septic system
repaired in August, 1997, at a cost of $2,950. They filed this

| awsuit shortly thereafter.






In this non-jury case, our review is de novo upon the
record, with a presunption of correctness as to the trial court’s
factual determ nations, unless the preponderance of the evidence
Is otherwwse. Rule 13(d), T.R A P.; Union Carbide Corp. V.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993). The trial court’s
concl usi ons of |aw, however, are afforded no such presunption.
Campbel |l v. Florida Steel, 919 S.W2d 26, 35 (Tenn. 1996);

Presley v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).

W al so note that the trial court is in the best
position to assess the credibility of the witnesses; therefore,
such determ nations are entitled to great wei ght on appeal .
Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. App. 1995);
Bowran v. Bownman, 836 S.W2d 563, 566 (Tenn.App. 1991). In fact,

we have previously noted that

...0n an issue which hinges on wtness
credibility, [the trial court] will not be
reversed unl ess, other than the oral
testinmony of the witnesses, there is found in
the record clear, concrete and convinci ng
evidence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. App. 1974).

Wth regard to m srepresentation clains, the Suprene

Court has held that



[t]o prevail on a claimof msrepresentation,
the plaintiff must show that the defendant
knowi ngly or recklessly nade a fal se
representation as to a material fact which
was justifiably relied upon by the plaintiff,
and that damages were suffered by the
plaintiff as a result of the reliance.

Speaker v. Cates Co., 879 S.W2d 811, 816 (Tenn. 1994).

Follow ng a bench trial, the trial court found that the
property did in fact have water problens, which Russell had
sought to cover up with straw, that Russell had m srepresented
the facts with regard to the exi stence of water problens; that
the m srepresentation was fal se when nade; that the
m srepresentation pertained to a material fact, in light of the
parties’ testinony to that effect, as well as the fact that M.
Harj es had specifically inquired whether Russell had experienced
any water problens; that the plaintiffs had not had an
opportunity to discover the probl emwhen inspecting the house and
had thus reasonably relied upon Russell’s assurances; and
finally, that the plaintiffs had been damaged by the
m srepresentation, in that they were forced to pay for repairs to

al l eviate the problem

Upon review of the record, we are of the opinion that
t he evi dence does not preponderate against the trial court’s
findings. The record contains evidence that Russell had
experienced extensive water problens on the property, and that

she was aware that her septic systemwas not properly installed.



The record al so indicates that she took various steps to attenpt
to alleviate the water problens, including the addition of
topsoil and the installation of various drains and pipes in the
yard. The testinony of Henderson and M. and Ms. Hoff, which
was accredited by the trial court, indicates that sewage was
present in the drainage ditch prior to the sale of the Russells’
residence. It is also clear that Russell was experiencing sone
degree of water problens at the tine of the sale of the property,
as evidenced by the fact that she had installed downspouts and

pl aced straw in the yard.

We do not find that the evidence preponderates against
the trial court’s finding that these water problens, and
Russell’s efforts to correct them caused or contributed to the
sewage problens at the residence. By the sane token, it is clear
that Russell specifically told M. Harjes, in response to his
inquiry, that she did not have any water problens on the
property. The plaintiffs testified, however, that they began
experiencing various problens within two or three weeks of noving
into the honme. Under these circunstances, we cannot agree with
Russel | s assertions that she had a reasonable belief that the
septic systemwas functioning properly and that water problens on
the property did not cause the failure of the septic system
Accordingly, we hold that the trial court was not in error in
determ ning that a m srepresentation occurred and that the
plaintiffs were entitled to damages as a result. See Speaker,

879 S.W2d at 816.



Qur decision is buttressed by the fact that the trial
court was in the best position to assess the credibility of the
W t nesses. Massengale, 915 S.W2d at 819; Bowman, 836 S.W2d at
566. Clearly, the outcone of this case depended on the
resol ution of issues that hinged on the credibility of the
wi tnesses. The trial judge obviously accredited the testinony
favorable to the plaintiffs’ theory of the case. Having found no
“clear, concrete and convincing evidence to the contrary,” we are
in no position to reverse the decision of the |ower court.

Tennessee Vall ey Kaolin Corp., 526 S.W2d at 490.

Russel | al so advances other theories on this appeal.
She contends that the plaintiffs’ cause of action is barred by
the one-year statute of limtations set forth at T.C. A § 66-5-
208 (Supp. 1998). That section, which is part of the Residentia
Property Disclosures Act, T.C A 8 66-5-201, et seq. (Supp.

1998), provides in pertinent part that

[a]l ny action brought under this subsection
shall be commenced within one (1) year from
the date the purchaser received the

di scl osure statenent or the date of closing
(or occupancy if a |l ease situation),

whi chever occurs first....

T.C.A. § 66-5-208(a)(1) (Supp. 1998).

However, regardl ess of whether this action was filed
within the above |limtations period, we agree with the

plaintiffs assertion that the applicable statute of lintations
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Is instead found at T.C A 8 28-3-105(1) (Supp. 1998). That
section provides, anong other things, that actions for injuries
to real property shall be commenced within three years of the
accrual of the cause of action. W also agree wth the
plaintiffs’ assertion that, although the disclosure statenent was
relied upon as evidence of Russell’s m srepresentations, the
applicable portion of their conplaint was based upon comon | aw
fraud and m srepresentation. W have previously held that where
the gravanen of the conplaint is a claimfor damages to rea
property -- as is the case here -- the three-year limtations
period set forth in T.C A 8 28-3-105(1) controls. Prescott v.
Adans, 627 S.W2d 134, 137 (Tenn. App. 1981); see al so Swauger v.
Haury & Smith Contractors, 512 S.W2d 261, 262-63 (Tenn. 1974).
In the instant case, it is clear that the conplaint was filed
well within the applicable limtations period. See T.C A § 28-

3-105(1). Accordingly, we find this issue to be without nerit.

Finally, Russell asserts in the argument section of her
brief that the plaintiffs “did not cone to court with ‘clean
hands.’” The record, however, contains no support whatsoever for

this theory, and it is therefore found to be w thout nerit.

The decision of the trial court is affirmed. Costs on

appeal are taxed to the appellant. This case is renmanded to the
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trial court for enforcenent of the judgnent and the collection of

costs assessed there, all pursuant to applicable |aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH | nnman, Sr.J.
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